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the same pursuit justifies a discrimination in license taxes. Slaughter v. Com. (Va. 1856) , 53 
Gratt. 776. The fact that corporations haying property within the state are subjecl to ordi- 
nary taxes on property, while those having their property outside of the state cannot be s • 
taxed, seems to be such a difference in condition as would allow the particular classification 
for taxation. 

Evidence— Physical Examination of Plaintiff in Personal Injury Suit.— Plaintiff 
sued for personal injuries. Defendant demanded an order for a physical personal examina- 
tion of the plaintiff. The order was granted, and physicians were appointed by the court for 
the purpose of making the examination. Before the examination had been made, the defense 
withdrew its request. The court, however, against the objection of both parties, proceeded 
on its own motion to cause the examination to be made and the physicians to testify. Held, 
the trial court exceeded its power. South Covington St. Ry. Co. v. Stroh, (Ky.), 66 S. W. 
Rep. 178. 

In Kentucky the right of the defendant to compel the plaintiff in a personal injury suit to 
submit to an examination of his injuries, has been sustained: Belt Electric Line Co. v. Allen, 
102 Ky. 551, 44 S. W. Rep. 89. And this is the rule in the Southern and Western states gener- 
ally, wherever the question has arisen. To the contrary: N. Y. (before a statute providing 
differently), U. S., 111., Ind., and possibly Del. and Tex. The right of the court itself, how t 
ever, to compel such examination against the wishes of both parties seems not to have 
arisen before in Kentucky or in any other state. 

Insurance— Construction of Terms of Indemnity Policy.— A policy of insurance pro- 
vided " against loss from liability to every person who may . . . accidentally sustain 
bodily injuries while traveling on the road of the insured, under circumstances which shall 
impose upon the insured a common law or statutory liability." The question before the 
court was, whether the terms of this policy were "broad enough to cover the case where the 
person who is a traveler on plaintiff's road dies instantly and without conscious suffering in 
consequence of an accident for which the plaintiff is responsible." Held, that the terms of 
the policy were not broad enough to cover such a case, because, by the terms of the policy, 
" the liability is to a person who sustains bodily injuries, and such person must have a right 
of action therefor." Worcester St. Ry. Co. v. Travelers' Ins. Co., (Mass. 1902) 62 N. E. Rep- 
364. 

There are two classes of statutes imposing liability for death caused by wrongful act. One of 
these classes continues the action which the person injured, had he lived, could have main- 
tained, aud does not create a new right of action. McCubbin v. Hastings, 8, 27 I,a. An. 713; 
Read v. Great Eastern Ry. Co., h. R, 3 Q. B. 555. Under a statute of this kind it has been 
repeatedly held that if death was instantaneous, the deceased had no right of action and con- 
sequently none could survive. Kearney v. Boston & Worcester Ry. Co., 9 Cush. 108; Morgan 
v. Hollings, 125 Mass, 93; Mulchaheyy. Washburn Car Wheel Co., 145 Mass. 281. The other 
class of statutes creates an entirely new right of action. Hagan v. Kean, 3 Dillon, 124; James 
v. Christy, 18 Mo. 162. Under a statute of the latter class recovery may be had, although 
there was instantaneous death without conscious suffering. Mulhall v. Fallon, 176 Mass. 
266. The liability imposed in this case was not in continuation of any right ot action the 
deceased had. The deceased had no right of action. By the terms of the policy indemnity 
was given against loss from liability to the person injured. There was no liability to the 
person injured in this case, death be ing instantaneous. Therefore, this case is correctly 
decided. 

Insurance— Agreement to issue new Policy— Effect of Failure to Surendf.r old 
Policy and make Demand within Time stipulated.— A policy of insurance provided that 
in case the policy should lapse by reason of non-payment of premium, the holder thereof 
should be entitled, upon surrendering the original policy and making demand within six 
months after such lapse, to a paid-up nonparticipatinff policy. There was a failure to surren- 
der the old policy and make demand for a new one within the time stipulated. Held, that 
insured did not forfeit his right to a paid-up policy by a failure to surrender the original policy 
and make demand within the six months, because time was not of the essence of the con- 
tract. Washington Lite Ins. Co. v. Myles (Ky. 1902) 66 S. W. Rep. 740. 

Under a like state of facts the court of appeals of Indiana holds that the surrender of the 
old policy and the making of demand within the six months is a condition precedent to the 
right to a paid-up policy, and a failure to comply with this condition amounts to a forfeiture 
of the right to a new policy. Wells v. Vermont Lite Ins. Co. (Ind. 1902), 62 N. E. 501. 
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The rule enunciated by the Kentucky case has been the settled rule in Kentucky. Mont- 
gomery v. Phoenix Life Ins. Co., 14 Bush, (Ky.) 51; Mutual Lite Ins. Co. v. Jarbor, 102 Ky, 
80. This is the rule in Maine. Chase v. Phoenix Lite Ins. Co., 67 Me. 85. The Indiana case, 
however, is in accordance with the weight of authority, and is the better doctrine. Sheerer 
v. Manhattan Ins. Co., 20 Fed. 886; Attorney-General v. Continental Ins. Co., 93 N. Y. 70; 
Hudson v. Knickerbocker Life Ins. Co., 28 N. J, Eq. 167; Universal Life Ins. Co. v. Whitehead, 
58 Miss. 226. 

Landlord and Tenant— Covenant for Re-entry— Re-entry by Ejectment Only- 
Summary Proceedings.— Defendant leased premises to plaintiffs assignor with covenants, 
reserving to lessor the right to re-enter in case of default in payment of rent or breach of 
covenants in the lease. Held , to mean re-entry in the technical sense as known to the com- 
mon law, by ejectment, and not by statutory summary proceedings. Michaels v. Fishall, 
(N.Y.162N. E. Rep. 425. 

The reservation in a lease of a right of re-entry by the lessor on default by the lessee in 
performance of any of the covenants made by him, is not a provision for summary proceed- 
ings, but for an action of ejectment. Bixby v. Casino Co., 14 Misc. Rep. (N. Y .) 346. See also 
Baldwin v.Thibadeau, 28 Abb. N. C. 14, 17 N, Y. Supp. 5S2; Kramer v. Amberg, 53 Hun 427, 6 
N. Y. Supp. 303. At first blush this construction seems highly technical, but when we con- 
sider that the term " re-enter " has always had a narrow and definite meaning in the law, that 
it is not found in the statutory provision for summary proceedings and that provisions for 
forfeiture are always strictly construed, the holding seems warranted in principle. 

Landlord and Tenant— Covenant Not to Assign — Rons with the Land— Re-assign- 
ment to Original Lessee.— A leased premises to B with covenant by B for himself and 
assigns not to assign during the term without A's written consent. Afterwards B assigned 
to C with A's consent. Subsequently C attempted to re-assign to B without A's consent. 
Held, that it was a covenant running with the land, and would prevent a re-assignment to 
the original lessee without the lessor's consent. McEacharn v. Colton (1902), Appeal Cases, 
104. 

There are very few reported cases on this proposition. The case of McCormick v. Stowell 
138 Mass. 431, which is directly in point, and holds to the contrary, was the only American 
case cited, and it was rejected as authority by the Lords. The reasoning of the Massachu. 
setts court is that the lessor having consented to take the lessee for the full term mentioned 
in the lease, that consent is available for any re-assignment to him during the term. But 
this theory does not seem to be well founded. The covenant runs with the land, is in plain 
terms, and under the well established doctrine of such covenants binds the person who for 
the time being stands in the shoes of the lessee, as fully as if it were his covenant originally. 
While the reasoning of the Massachusetts case is not without some force, the Lords seem to 
have the correct view. 

Mining Law — On, Lease— Power op Court to Authorize. — In a case where objection 
was made that the court, according to statute, had no power to authorize a guardian to lease, 
but only to sell, an infant's real estate. Held, that a lease of a tract of land for oil and gas pur- 
poses is a conditional sale of an interest in land— the oil and gas in place — contingent on the 
discovery and reduction to possession of the oil and gas, and therefore valid. Lawson v. 
Kirchner, (W. Va.,) 40 S. B. Rep. 344. 

There are some holdings, especially in earlier cases, that a lease of lands for oil purposes 
gives merely a license— an incorporeal right, and not an estate in land. Shepherd v. McCal- 
mont Co., 38 Hun, 37; Dark v. Johnston, 55 Penn. St. 164; Herrington v. Wood, 6 Oh. C. C 326; 
and that ejectment will not lie for the disturbance of the right. Union Co. v. Bliven Co. 72 
Pa. St. 173. Ejectment, however, has been allowed, though lease held to be an incorporeal 
interest. Karns v. Tanner, 66 Pa. St. 297. In Wagner v. Mallory, 62 N. E. 584 [N. Y.] , the right 
to oilwaslheld to be personalty, not passing under deed of " all the lands" of grantors; 
there was statutory provision to this effect. 

In other and later cases this view is modified. Such a lease is said to be " not a mere 
license." Kitchen v. Smith, 101 Pa. St. 452; Duke v. Hague, 107 Pa. St. 57; but an interest in 
land which is a chattel real. Brown v. Beecher, 120 Pa. St. 590. It is a grant of the corpus of 
an estate, and not of a mere incorporeal right — in effect a sale of a portion of the land. 
Stoughton's App. 88 Pa. St. 198; Blakeley v. Marshall, 174 Pa. St. 425. In the principal case, 
though the lease is held a sale of real estate, it is only of what the lessee may find and con- 
vert into personalty ; but during life of the lease the lessee has such an interest in the oil and 



